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…………….. Defendant 

This suit/ case coming on for final hearing on 19/04/18 & 04/05/18 in the presence of 

Mr. MINTU MODI…………………. Learned Advocate for the plaintiff 
And 

Mr. MANTU BURAGOHAIN ……….. Learned Advocate  for the defendant 
And having stood for consideration to this day the Court delivered the following judgment: 

JUDGMENT: 

JUDGMENT: 

1. The case of the plaintiff, in brief, as revealed from the plaint is that the plaintiff has 

filed this suit for ejectment of the defendant, his heirs, successors, agents, 

employees etc. from the suit premises as well as for the delivery of vacant khas 

possession of the suit premises to the plaintiff in relation to the land of DAG NO. 295 

OF PP. NO. 50.  

2. The plaintiff has also stated that he is the sole & lawful owner of the land measuring 

O2B 0K 0L covered by PP. NO. 50 under the DAG NO. 295. The plaintiff is unable to 

appear before the court to file and conduct the suit and because of it he has 

empowered, authorized & appointed SRI NEEHAR GHATOWAR as his lawful attorney 

vide registered Special power of Attorney registered dated 29/06/11 to conduct the 

suit.  

3. The plaintiff in the last part of 2002 had constructed a thatch roofed bamboo 

structured house for his residential purpose covering a area of 432 Sq. feet(approx). 

It was out of cordial relationship between the plaintiff and the defendant out of 

which in the year 2002 the defendant requested the plaintiff to permit him & his 

family to stay in the said house as the defendant’s family had become homeless due 

to flood. The plaintiff had allowed the defendant to occupy the same and it was duly 

executed on the basis of an undertaking dated 19/12/2002 with terms and 

conditions. At that time the plaintiff was working as a teacher in Tezu, Arunachal 

Pradesh. It was on 15/06/11 when the plaintiff had verbally requested the defendant 

to vacate & handover the possession of the suit premises to the plaintiff within 31st 

July, 2011 but the defendant didn’t paid any heed to it and finally the plaintiff was 
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forced to send a registered legal notice through his learned counsel on 26/08/11 and 

on the basis of it the defendant was directed to vacate the premises by 30th 

September, 2011.  

4. Finding no other alternative the plaintiff was forced to file this suit. The cause of 

action arouse on 19/12/02, 15/06/11, 26/08/11 & 02/09/11. The plaintiff has filed 

this suit for ejectment of the defendant, his heirs, successors, agents, employees 

etc. from the suit premises as well as for the delivery of vacant khas possession of 

the suit premises to the plaintiff in relation to the land of DAG NO. 295 OF PP. NO. 

50.  

Plaintiff’s prayer: The plaintiff has therefore filed the suit praying for decree: 

(i) For ejectment of the defendant, his heirs, successors, agents, employees 

etc. from the suit premises. 

(ii) For the delivery of vacant khas possession of the suit premises to the 

plaintiff 

(iii) Cost of the suit 

(iv) Any other relief or the reliefs to which the plaintiff is entitled to. 

5. Accordingly notice were issued to the defendants & it appears from the case record 

that the defendant contested the suit by filing Written Statement as well as counter 

claim. On, the other hand, the plaintiff side had also filed written statement against 

the counter claim filed by the defendant side. 

6. Defendant’s version: The defendants filed written statement as well as counter 

claim by total denial of the facts raised by the plaintiff side. The defendant side had 

also stated that the facts as stated by the plaintiff are false & fabricated. The 

defendant in his written statement & counter claim had raised the fact that the 

defendant was previously residing at BORMURA MIRI PATHAR VILLAGE near the 

DIRAK river. It was in the year 1992 when the SUMANI embankment broke down 

due to flood and because of it the houses of the defendant as well as other residents 

had submerged under water due to the natural calamity. It was on 1st September, 

1992 the defendant had cleared the jungle of the land measuring more or less than 

one bigha covered by DAG NO. 2 OF PP. NO. 50  and had constructed a residential 

house to reside therein. Thereafter the defendant had built up a KATCHA house 
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measuring 12 feet in wide 36 feet in length which consisted of three rooms with 

thatched roofing with wooden doors & subsequently the said house has been roofed 

with C.I. Sheet. The defendant had also constructed a kitchen on one part as well as 

a cow shed, tube well & washroom. It has been admitted by the defendant that the 

then late DEBEN BARUAH, the MLA is the patta holder of the land and while the 

defendant was building up the house the owner i.e. the MLA had on several 

occasions came to the house of the defendant but he had never raised any objection 

against the open, hostile adverse acts & deeds and action of the defendant. The 

defendant had also stated that he was having the possession of the land since 1st 

September, 1992. The possession of the defendant over the X schedule land is open, 

adverse & hostile against the original owner i.e. LATE MLA DEBEN BARUAH as well 

as against his legal heirs, inheritors of late DEBEN BARUAH and all other persons 

including the present plaintiff claiming the title over the schedule X land. There was 

objection raised by anyone in connection with the said land. The plaintiff of this case 

also had the knowledge that the schedule X land is under open, hostile & clear 

occupation & possession of the plaintiff since 1st day of September, 1992.   

7. The defendant had raised ownership over the schedule X land after the last day of 

the month of September, 2004 and thereafter each subsequent day or days till date 

within the knowledge of the original owner including the present plaintiff and all 

other persons since the last 20 years. The defendant is enjoying all outcome and 

benefit of the schedule X land and he has become the absolute owner without any 

disturbances, hindrances & claim from any person or persons including the plaintiff 

of this case.   

8. The defendant side has also claimed that as mentioned in the schedule of the plaint 

i.e. 36 feet X 12 feet the said house was built by the defendant way back in 1992 

and the claim which has been raised by the plaintiff that it was built in 2002 is false. 

The document dated 19/12/02 is a false, forged & manipulated document to the 

knowledge of the plaintiff and the same has been prepared with a view to obtain a 

decree against the defendant by misleading the hon’ble court. The defendant side 

has also challenged the writing, signature, ages of the paper and prays that the 

same be send for examination by handwriting expert for ascertaining the truth of the 
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documents. The defendant has been forced to file the written statement cum 

counter claim for declaring his right, title & interest over the Schedule X land and the 

houses of this counter claim on the ground of right of adverse possession and 

therefore prays that the suit of the plaintiff be dismissed and the court may be 

pleased to allow the judgment and decree in his favour with cost of the suit. The 

cause of action arouse on 01/09/1992, 21/03/12 & 23/03/12 as well as on 

September, 2004 when the date of adverse possession was completed and on 1st 

October being the date of ripping of adverse possession.     

9. Defendant’s prayer: The  defendant has therefore prayed that  

(i) the suit of the plaintiff be dismissed with cost 

(ii) The judgment & decree may also be passed declaring the right, title & 

interest of the defendant over the schedule X land and the houses on the 

ground of right of adverse possession 

(iii) Cost of the suit & any other reliefs. 

Written statement filed by the plaintiff side against the counter claim 

10. The plaintiff side has completely denied the counter claim which been filed by the 

defendant side. In reply to it the plaintiff side has submitted that the original owner 

of the land was Late DEBEDRA NATH BORUAH of the land measuring  2B 01K 11L 

out of which the plaintiff purchased a part of the land measuring 2B 0K 0L covered 

by PP no. 50 of DAG NO. 295 which was purchased vide registered sale deed no. 

1268 of 1984 dated 06/05/1984 thereby the plaintiff had acquired the right, title, 

interest, possession etc and he became the sole, absolute & lawful owner of the 

same. The plea raised by the defendant that he has been residing there since 1st 

September, 1992 is false, baseless and it was made with an intention to take the 

benefit of adverse possession.  

11. The plaintiff side has further stated that the claim of adverse possession must be 

raised against the true owner of the land but in the present case the defendant has 

not admitted the plaintiff as the true owner of the land and he is not in possession of 

the suit land since 1992 and a permissible occupant of the plaintiff as such the plea 



6 

 

of adverse possession is not admissible in law. The plaintiff has prayed that the 

written statement on the counter claim be dismissed.  

Issues: Upon perusal of the pleadings the following issues were framed by my 

predecessor in office. 

(i) Whether there is any cause of action for filing of the suit? 

(ii) Whether the plaintiff is the sole and lawful owner of the plot of land 

measuring 02B 0K 0L covered by PP. NO. 50 under dag no. 295(part) 

situated at BORMURA MIRPATHAR Gaon Mouza, SADIYA (South 

Bank), District: Tinsukia which is well described in the foot of the 

plaint (Schedule land)? 

(iii) Whether the suit is liable to be dismissed as no requisite court fee 

have been paid by the plaintiff? 

(iv) Whether the plaintiff in the last part of 2002 constructed a thatched 

roofed bamboo structured house over the part of the land covering 

452 Sq. feet (referred as suit premises)? 

(v) Whether the defendants executed an undertaking dated 19/12/02 

with terms and conditions as specified in document no. 5? 

(vi) Whether the defendant has got adverse possession in the suit land? 

(vii) Whether the claim of adverse possession must be against the true 

owner of land as the plaintiff is not in possession of the suit land 

since 1992 and the defendant is not in permissible occupant of the 

plaintiff? 

(viii) What relief/reliefs the parties are entitled to?  

Discussions, Decisions and Reasons thereof: 

I have heard the arguments of the learned counsel from the side of plaintiff as 

well as from the side of defendants. I have also perused carefully the written 

arguments from the side of the plaintiff. 

MY DECISION ON THE ABOVE ISSUES ARE AS FOLLOWS:- 
      ISSUE NO.1:- 

This issue relates as to whether there is any cause of action for the suit. 

12. In this case the plaintiff has filed this suit alleging that the suit for ejectment of the 

defendant, his heirs, successors, agents, employees etc. from the suit premises as 
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well as for the delivery of vacant khas possession of the suit premises to the plaintiff 

in relation to the land of DAG NO. 295 OF PP. NO. 50. It has also become apparent 

from the perusal case record as well as from the date on which the defendant had 

executed the undertaking on 19/12/2002 i.e. on the date on which the defendant 

came and occupied the suit premises by executing EXHIBIT 5. It is also apparent 

from the perusal of the evidence as well as on record from the side of the defendant 

that the cause of action arouse on 01/09/1992, 21/03/12 & 23/03/12 as well as on 

September, 2004 when the date of adverse possession was completed and on 1st 

October being the date of ripping of adverse possession. This clearly shows that 

both the parties have stated that there is cause of action in this suit.     

13. With regard to cause of action, the Hon'ble Apex Court in Kunjan Nair 

Sivaraman Nair Vs. Narayanan Nair and Ors. reported in (2004) 3 SCC 277 

held at para 16 as thus : "the expression 'cause of action' has acquired a judicially 

settled meaning. In the restricted sense 'cause of action' means the circumstances 

forming the infraction of the right or the immediate occasion for the action. In the 

wider sense, it means the necessary conditions for the maintenance of the suit, 

including not only the infraction of the right, but the infraction coupled with the right 

itself. Compendiously the expression means every fact which would be necessary for 

the plaintiff to prove, if traversed, in order to support his right to the judgment of 

the Court.” 

14. In a restricted sense cause of action means and it includes infraction of rights or the 

immediate accession for the action and in the other sense it means the necessary 

conditions for the maintenance of the suit including not only infraction of rights but 

the infraction compelled with the right itself.  

15. In the present case before us the plaintiff narrated a bundle of facts in his pleadings 

and which has to be established by the plaintiff to get relief in the suit. On the other 

hand the defendant denied the pleadings of the plaintiff and the infringement itself 

gives to a cause of action.  

16. So, in my opinion there is cause of action for the suit. This issue is decided in 

affirmative in favour of the plaintiff and against the defendant.  
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ISSUE NO.2:- 

Whether the plaintiff is the sole and lawful owner of the plot of land 

measuring 02B 0K 0L covered by PP. NO. 50 under dag no. 295(part) 

situated at BORMURA MIRPATHAR Gaon Mouza, SADIYA (South Bank), 

District: Tinsukia which is well described in the foot of the plaint 

(Schedule land)? 

17. I have perused the evidence of PW’S as well as the evidence of DW’S in a careful 

manner. Now, on perusal of the evidence on affidavit of PW1 it has been stated that 

the plaintiff is the sole and lawful owner of the plot of land measuring 2B 0K 0L 

which is covered by PP NO. 50 under dag no. 295(part) which the plaintiff had 

purchased from its actual owner LATE DEBENDRA NATH BARUAH at Rs. 2500/- vide 

registered sale deed no. 1268, SL.NO. 1533 in the year 1984. It has also been 

admitted by PW1 that the defendant had executed an undertaking dated 19/12/2002 

whereby the two witnesses namely MANMOHAN GHATOWAR & MUNINDRA SHARMA 

with a promise that whenever the suit premises is required for his use the defendant 

shall vacate and handover the same to him without any objection and with various 

other conditions. The plaintiff in support of his contentions has relied upon EXT 1 to 

EXT 10.  

18. During the cross examination of PW1 it has come to light that the plaintiff is having 

two bighas of land vide DAG NO. 295 & PP. NO. 50. It has also been stated that the 

defendant is having 10/15 lessas of land. He didn’t submit his original document 

relating to land in this case. Now, in this case it appears during the cross 

examination of PW1 is having two bighas of land and this has not been denied by 

the defendant side.  

19. At the stage of cross examination of PW1 it has also come to light that the legal 

heirs of LATE DEBEN BARUAH was not made a party in this case. In this regard, I 

am of the opinion that they are not necessary parties in this suit and they are not 

required to be impleaded as parties to the suit.  

20. The evidence of PW1 has also been supported by PW2 & PW3 in this case. There is 

sufficient corroboration in the evidence of PW’S. However, during the cross 

examination of PW2 & PW3 it appears that there are suggestions put forward by the 
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learned counsel for the defendant side and in such a case the burden is upon the 

defendant side to prove it. The defendant side couldn’t put forward the ball in their 

side during the test of cross examination of PW2 & PW3. At the stage of cross 

examination of PW2 an important suggestion has come to light from the side of the 

defendant that the signature of PW2 was not marked in EXT 5 as it was not his 

signature. It is important to note here that on close scrutiny of the evidence on 

affidavit of PW2 it appears and I quote “that I had put my signature as a witness in 

the aforesaid undertaking.” But in this case the signature of PW2 was not marked in 

EXT 5.  

21. During the course of evidence of DW1 & DW2 it appears one of the major pleas 

which has been raised by the defendant side is in connection with the plea of 

adverse possession. Now during the cross examination of DW1 it has been admitted 

by DW1 that the land in which he resides is the land of the plaintiff. It has also been 

admitted by DW1 that the signature in EXT 5(A) is his signature and in this regard 

there was an objection raised with regard to it. But on the other hand, it appears 

that when the defendant has himself admitted his signature in EXT 5A there is no 

question of raising objection and even if the objection was raised by the learned 

counsel for the defendant he couldn’t prove it. It has also been admitted during the 

cross examination of DW1 that he didn’t had any land documents in connection with 

the disputed land. The defendant has been residing in the disputed plot with the 

permission of the plaintiff. This has become quite clear that the defendant had 

himself admitted that the plaintiff is the owner of the land.  

22. I have perused the exhibits in a very careful manner. My attention has been drawn 

towards EXT1 and on close perusal of EXT 1 it appears that the name of the plaintiff 

has been reflected in PP.NO. 50, DAG NO. 295 in SL. NO. 2. I have also perused EXT 

2 and on close scrutiny it appears that the owner of the land i.e. of DAG NO. 295 is 

the plaintiff and it appears that the plaintiff is the owner of two bighas of land. It is 

important to note here that the defendant didn’t raise any objection with regard to 

the genuineness of the said documents. However, a suggestion has been brought to 

light before this court during the cross examination of PW1 that EXT 5 is a fake 

document and because of it has not been send to the handwriting expert. I have 
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perused EXT 5 in a close manner it appears that the thumb impression and signature 

of the defendant is there in EXT 5 but the said document i.e. the undertaking 

doesn’t bear the signature of the plaintiff NIRUJ KUMAR DAS. It is important to note 

here that on close perusal of the terms and conditions mentioned in EXT 5 makes it 

quite clear that the person i.e. the defendant nor his family members will be able to 

claim any rights over the said land.  

23. On perusal of EXT 5 there is another important facet which has come to light that 

the signature of one of the witnesses i.e. PW2 has not been marked in the said 

document. The said plea has been raised by the defendant side at the stage of cross 

examination by means of a suggestion i.e. the said document was not signed by 

PW2 and because of it his sign has not been marked as exhibit in this case.  

24. One of the core issues which needs to have a look at this stage is the matter relating 

to burden of proof and onus of proof. Similarly, whether there was a duty cast upon 

the plaintiff to prove the undertaking i.e. EXT 5 by way of the writer who had written 

the said undertaking for the parties. However, even if an objection has been raised 

by the defendant side with regard to EXT 5 A but it couldn’t be proved by the 

defendant side that the said signature is not the signature of the defendant. Nor 

there was any means applied by the defendant side to prove the fact that the 

signature in EXT 5 A is not the signature of the defendant. However, a suggestion 

was brought to light but in such a case the burden is upon the defendant i.e. the 

party which took the plea to prove it.  

25.  There is a essential distinction between burden of proof and onus of proof. The 

burden of proof lies upon the person who lies to prove the fact and which never 

shits. It is the onus of proof which shifts. Such a shifting of onus is a continuous 

process in the evaluation of evidence. In the case of R.V.E. VENKATACHALA 

GOUNDER Vs. ARULMIGU VISWESRASWAMI & V.P. TEMPLE1 it is has been held by 

the hon’ble Supreme Court that in a suit for possession based on title once the 

plaintiff has been able to create a high degree of probability so as to shift the onus 

on the defendant it is for the defendant to discharge his onus and in the absence 

                                                             

1 AIR 2003 SC 4548 
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thereof the burden of proof lying on the plaintiff shall be held to have been 

discharged so as to amount to proof of the plaintiffs title.  

26. In this case also the plaintiff has relied upon the other documents i.e. EXT 3,9 & 10 

which also reveals that the plaintiff happens to be the sole owner of the property. 

On close perusal of EXT 3 it appears that the said is the revenue receipt and it 

reflects the name of the plaintiff that he paid the land revenue. On the other hand, 

on close perusal of EXT 9 i.e. the NAMJARI CERTIFICATE which was issued by the 

circle office of DOOM DOOMA also reflects the fact that the said plot bearing PP.NO. 

50 OF PATTA NO. 295 which consist of 2 bighas of land is the land of the plaintiff 

and the process of mutation is under process. This document i.e. EXT 9 clearly 

reveals that the plaintiff is the sole owner of the land. The said has been reflected on 

perusal of EXT 10 which happens to be the sale deed and the said was executed 

between the plaintiff and the real owner of the land i.e. DEBENDRA NATH BARUAH. 

But on perusal of EXT 10 it appears to be sale deed which had its deed no. 1268 

SL.NO. 1533 but doesn’t bear the signature of the plaintiff. But on perusal of EXT 1 

&  EXT 2 it appears that the land has mutated in the name of the plaintiff. It is to be 

noted here at this juncture that the plaintiff has not proved the sale deed by 

examination of the deed writer. Nor any of the witnesses who were present as a 

witness when the sale deed was prepared was examined as a witness in this case.   

27.  At this stage it is quite relevant to have a look a look at section 90 of the Indian 

Evidence Act. Section 90 of the Act clearly lays down, “Where any document, 

purporting or proved to be thirty years old, is produced from any custody which the 

Court in the particular case considers proper, the Court may presume that the 

signature and every other part of such document, which purports to be in the 

handwriting of any particular person, is in that person’s handwriting, and, in the case 

of a document executed or attested, that it was duly executed and attested by the 

persons by whom it purports to be executed and attested. Explanation.—Documents 

are said to be in proper custody if they are in the place in which, and under the care 

of the person with whom, they would naturally be; but no custody is improper if it is 

proved to have had a legitimate origin, or if the circumstances of the particular case 

are such as to render such an origin probable.” 
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28. In this case on perusal of EXT 10 it appears that the said document was executed in 

the year 1984 and this can be presumed that the document is of more than thirty 

years and this court can accept the documents to be genuine one as per section 90 

of the Evidence Act.  

29.  One of the issues which has been brought to light during the cross examination of 

PW’S is that the documents are fake and forged one and it has also been raised that 

the defendant has been residing in the land since 1992 before the purchase of land 

by the plaintiff. In this case, the pleas that the documents are forged and bogus are 

duty upon the defendant to prove it as the plea has been raised by them.  However, 

with regard to the plea of adverse possession as has been raised by the defendant 

side the said will be looked into along with the other issues.  

30. In my opinion this issue is decided in affirmative in favour of the plaintiff and against 

the defendant. It is well established that the plaintiff is the sole owner of the land.  

ISSUE NO.3:- 

Whether the suit is liable to be dismissed as no requisite court fee have been 

paid by the plaintiff? 

31. The plaintiff has instituted the suit and has valued the suit at Rs. one lakh for the 

purpose of jurisdiction and for the purpose of ejectment and delivery a total court 

fee of Rs. 2731.60/- has been paid. On the other hand, as per amendment order 

dated 27/05/13 in the written statement the suit value of the land happens to be of 

Rs. 2 lakhs and because of it the suit is liable to be dismissed. But it appears on 

perusal of the Court Fees Act and the Suit Valuation Act that the suit value has been 

properly paid as per schedule of Assam court fees (AMENDMENT) ACT.  

32. The said issue has also arisen during the cross examination of DW1 & DW2 and 

during the cross examination of DW1 it appears that the rate of the disputed land is 

less than Rs. one lakh. It has also been admitted by DW2 that the rate of the 

disputed land is Rs. 1/ 1 ½ lakhs per bigha.  

33. The issue in relation to the dismissal of suit on the ground that the value of the suit 

has been paid less didn’t find its place in connection with it during the evidence on 

affidavit of DW1 & DW2.  
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34. Hence, it is quite clear that the value of the suit has been properly paid and there is 

no dispute in connection with it.  

35. In my opinion this issue is decided in affirmative in favour of the plaintiff and against 

the defendant. 

ISSUE NO.4:- 

Whether the plaintiff in the last part of 2002 constructed a thatched roofed 

bamboo structured house over the part of the land covering 452 Sq. feet 

(referred as suit premises)? 

36.  On perusal of the evidence of PW1 whereby he had stated that he had constructed 

a thatched roofed bamboo house for his residential purpose over a part of the 

aforesaid land covering 432 sq.ft (approximately) at the last part of 2002. The said 

evidence on affidavit has been supported by PW2 & PW3. During the test of cross 

examination the said evidence has remained untouched and there was no such fact 

brought to light by the defendant side that the ball would lie in their favour.  

37. Now, the said story reflects during the cross examination of DW1 whereby it has 

been stated by DW1 that when he came to the disputed land there was a house 

which consisted of two rooms & hand pump and the said house and the hand pump 

belonged to the plaintiff. Now, this is quite evident and clear that the plaintiff had 

prepared the house and there was an existence of a two room house and a hand 

pump and this cannot be denied at all. It is to be noted here that even if the plea 

which has been raised by the defendant in his written statement cum counter claim 

that he has residing in the land since 1992 and it is apparent from the evidence on 

affidavit of DW1 that he has been residing in the land since 1992. Even if the said 

fact is accepted for the sake of argument this itself reverts back to the old scenario 

that when he came to the disputed land there was already a house and hand pump. 

This itself establishes the fact that the plaintiff had built up a thatched roof house in 

the said place.  

38. In my opinion this issue is decided in affirmative in favour of the plaintiff and against 

the defendant. 
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ISSUE NO.5:- 

Whether the defendant executed an undertaking dated 19/12/02 with 

terms and conditions as specified in document no. 5? 

39. PW1 in his evidence on affidavit has stated that in the month of December, 2002 the 

defendant approached and requested him to permit him along with his family 

members to stay in the house temporarily  as the family of the defendant had 

become homeless and he had considered the problems of the defendant and out of 

cordial relationship had allowed the defendant to occupy the same and executed an 

undertaking dated 19/12/2002 before two witnesses namely MANMOHAN 

GHATOWAR & MUNINDRA SHARMA with a promise that whenever the suit premises 

is required for his use the defendant shall vacate and hand over the same to him 

without any objection and with various other terms and conditions. The above 

evidence on affidavit has been supported by PW2 in his evidence on affidavit.  

40. PW3 in his evidence on affidavit has also supported the version of PW1 & PW2. But 

in his evidence on affidavit it has been stated that he had put his signature as a 

witness in the aforesaid undertaking.  

41. In this case, it appears that there is corroboration in the evidence of PW1,PW2 & 

PW3 but it is to be noted here that the signature of PW3 who is one of the witness 

in the undertaking i.e. EXT 5 was not marked in his evidence on affidavit for the best 

possible reasons known to the learned counsel for the plaintiff side. However, during 

the cross examination of PW1 the learned counsel for the defendant had vehemently 

opposed the acceptance of EXT 5 as a genuine document and because of it it was 

not send to the hand writing expert for expert opinion. In this regard, I am of the 

opinion that this was a plea which was raised by the defendant side and in such a 

case the burden to prove the suggestion lies upon the defendant side and not upon 

the plaintiff side. A similar opinion and suggestion has been raised by the learned 

counsel for the defendant during the cross examination of PW2.  

42. During the course of evidence on affidavit of DW1 it appears that the defendant side 

had stated that there was no such cordial relationship between the plaintiff and the 

defendant never requested the plaintiff to allow him to stay in the said land and the 

defendant never executed the document dated 19/12/2002 and it has been stated 
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that the document is a forged and false one. The said evidence on affidavit of DW1 

has also been stated by DW2 in his affidavit.  

43. I have perused the document i.e. the undertaking i.e. EXT 5 and on perusal of EXT 5 

it appears that the said document was executed on 19/12/2002 between the plaintiff 

and the defendant. But it is important to note that the signature of the plaintiff 

doesn’t finds its place in EXT 5. But during the cross examination of DW1 it has been 

admitted by DW1 during his cross examination that EXT 5A is his signature. The 

admission of EXT 5A by the defendant itself proves the fact that the defendant had 

signed EXT 5. Even if the plea of objection has been raised by the learned counsel 

for the defendant but the said cannot be proved. It is to be noted that the defendant 

side has raised the plea that the document i.e. EXT 5 is false and fabricated one and 

when the said plea has been raised by the defendant side the burden is upon the 

defendant side to prove it that the said document is false and bogus one. However, 

on perusal of the evidence of both parties it appears that the said document can be 

accepted i.e. EXT 5 and it can be safely accepted that on 19/12/2002 there was an 

undertaking which took place between both the parties and it was executed by the 

defendant side.  

44. In my opinion this issue is decided in affirmative in favour of the plaintiff and against 

the defendant. 

Issue no: 6 

Whether the defendant has got adverse possession in the suit land? 

Issue no: 7 

Whether the claim of adverse possession must be against the true owner 

of land as the plaintiff is not in possession of the suit land since 1992 and 

the defendant is not in permissible occupant of the plaintiff? 

For the sake of convenience both the issues no.6 & 7 are to be clubbed 

together: 

45. The concept of adverse possession contemplates a hostile possession 

i.e. the possession which is expressly or impliedly in denial of the title of 

the true owner to the knowledge of the true owner and claiming the title as an 

owner in himself by the person claiming to be in adverse possession. In 
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other words such hostile possession shall not be secret and person in 

adverse possession must not acknowledge the title of the true owner but has 

to deny the title of the true owner. The adverse possession must be capable 

of being known by the parties interested in the property, though it is not 

necessary that there should be evidence of the adverse possessor actually informing 

the real owner of the former's hostile action. This shows that the 

possession must be “nec vi nec clam nec precario” i.e. in continuity, in 

publicity and in extent. This shows that permissive possession is not 

a hostile possession. A person having a long possession even for 100 years is 

not adverse possession.  

46. In this case, from the perusal of the evidence of PW’S as well as DW’S it appears 

that the defendant had raised the issue of adverse possession along with the 

counter claim. In this case, it has come to light that the defendant had raised the 

plea in the written statement that the suit is barred by principles of adverse 

possession. In this case, on close perusal of the evidence of the DW’S it appears that 

the defendant had raised the plea and this has been to prove his possessory title 

over the suit land by way of counter claim. This has also been stated by the DW1 i.e. 

the defendant that on 1st day of September, 1992 he personally cleared the jungle of 

the land measuring more or less than one bigha covered by DAG NO. 2 of PP. NO. 

50 which is situated at BORMURA MIRI PATHAR GAON under SADIYA MOUZA, DIST: 

TINSUKIA and he had constructed house thereon which is the suit land in his 

counter claim as described in schedule X of his counter claim. The said version has 

been stated by DW2 along with DW1 in his evidence on affidavit. Even if the said 

version of DW’S are accepted that the said land was given to the defendant to use 

and reside there due to the flood way back in 1992 by its original owner but it is also 

important to have a glance that the ownership of the land has been shifted from the 

original owner to that of the new one i.e. the present plaintiff in this case.  

47. Now, it is also apparent that the land i.e. of DAG NO. 2 of PP. NO. 50 where in the 

defendant has raised his plea of being in adverse possession of the land but during 

the course of evidence of DW’S no such document could be proved nor any mutation 
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copy has been produced before the court to show that the land of DAG NO.2 was 

the land of the original owner i.e. DEBEN BARUAH.  

48. There is another facet which comes to light during the course of evidence of DW1 as 

well as from the evidence of DW2 wherein the DW’S have stated that after clearing 

the jungle and filling ditches of the said land i.e. of DAG NO. 2 OF PP. NO. 50 he 

constructed a KATCHA house measuring 12 feet in width & 36 feet in length which 

consisted of three rooms with a thatched roofing with wooden doors and 

subsequently the said house was roofed with CI sheet in the northern side of the 

said residential house constructed a separate katcha house with a thatched roofing, 

divided into two part with a bamboo wall and using one part as kitchen and another 

part is kept open without any wall and it was used as a cow shed. He had set up a 

tube well inside the kitchen and a katcha latrine in the western part. At the time of 

cleaning the jungle and filling the ditches and constructing the house and setting up 

the tube well and latrine thereon the then pattadar of the said land on several times 

had visited the defendant’s house situated over the said land but never raised any 

objection against his open, hostile adverse acts and deeds of occupying the said 

land.  

49. At this stage I would like to point it out that there was no such document produced 

by the defendant side during the course of evidence except a copy of the electricity 

bill which was not produced in original before this court. It is important to note here 

that the defendant side has raised the plea with regard to the land of DAG NO. 2 in 

the schedule X land of PP. NO. 50. But in this regard, there is no such document 

produced by the defendant to sustain his plea whereby he claims his right, title and 

interest over the Schedule X land. It has also been admitted by DW1 in his cross 

examination that he didn’t had any documents in connection with the disputed land.  

50. This is quite evident and clear that the defendant has raised his plea with regard to 

the land of DAG NO. 2 of PP. NO. 50 in the schedule X which has been mentioned in 

the schedule of the land but the plaintiff on the other hand has raised his plea with 

regard to the land of DAG NO. 295 of PP. NO. 50. Hence, the defendant side has no 

right to raise the plea with regard to the land of PP.NO. 50 DAG NO. 295.  
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51. Coming back with regard to the plea of adverse possession raised by the defendant 

side it appears that the defendant has failed to prove the plea of adverse 

possession. Now, in this case a person who raises the plea of adverse possession 

must prove from which date he came into his possession. It is also apparent from 

the evidence on record that the defendant has raised his plea with regard to DAG 

NO. 2 OF PP. NO. 50 which is completely a different land. On the other hand, the 

defendant side has accepted that he had executed an undertaking i.e. EXT5. In this 

case, even if it is accepted that the defendant has executed an undertaking way 

back in 2002 it is evident that the said was granted to him i.e. the defendant as a 

permissible occupant. The defendant is a permissible occupant in this case and he 

cannot raise the plea of adverse possession.  

52. On the other hand, in the case of Karnataka Board of Wakf- Vs.- GOI2, it has 

been observed by Hon'ble Apex Court that, in the eye of law, an owner would be 

deemed to be in possession of a property so long as there is no intrusion. Non-use 

of the property by the owner even for a long time won’t affect his title. But the 

position will be altered when another person takes possession of the property and 

asserts rights over it and the person having title omits or neglects to take legal 

action against such person for years together. 

53. In the case of Amrendra Pratap Singh vs. Tej Bahadur 

Prajapati3 it has been held by the hon’ble supreme court that, the process of 

acquisition of title by adverse possession springs into action essentially by default or 

inaction of the owner. Thus, a method of gaining legal title to real property by the 

actual, open, hostile, and continuous possession of it to the exclusion of its true 

owner for the period prescribed by law is adverse possession. 

54. Similarly, in this case also it appears that the title of the land has been in the name 

of the actual owner i.e. in the name of the plaintiff and the defendant was granted 

permission to stay there as a permissible occupant. 

                                                             

2
 (2004) 10 SCC 779 

3 (2004) 10 SCC 65 
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55. The law on adverse possession is contained in the Indian Limitation 

Act. Article 65, Schedule I of The Limitation Act prescribes a limitation of 12 years 

for a suit for possession of immovable property or any interest therein based on title. 

It is important to note that the starting point of limitation of 12 years is counted 

from the point of time “when the possession of the defendants becomes adverse to 

the plaintiff”. 

56. In the case of SAROOP SINGH V. BANTO4the Hon’ble supreme court has 

observed: "29. in terms of article 65 the starting point of limitation does not 

commence from the date when the right of ownership arises to the plaintiff but 

commences from the date the defendant's possession becomes adverse.” 

57. Even if the plea has been raised by way of evidence of DW’S and the said has been 

denied by the plaintiff side and in this regard this has been apparent and clear that 

he was having possession of it but it is also to be noted that the defendant was in 

possession on the basis of the undertaking i.e. EXT 5.  

58. But in this case, I am of the opinion that a true owner is neither dispossessed nor 

does he is discontinued his possession, if a person takes possession with his 

permission. It is however true that, if the person is in permissive 

possession/occupant which changes his animus and continues to hold with an open 

and continuous assertion of a hostile title, his possession becomes adverse to the 

owner. A person put into the occupation of property, or person put into permissive 

possession of that property, does not occupy it as of right. In such cases, the owner 

of the property is properly considered to be in possession. In this case also even if it 

is admitted that the defendant side has been in possession of the property since the 

date of undertaking i.e. from 19/12/2002 but this cannot give rise to the plea of 

adverse possession in favour of the defendant. This doesn’t confer him any right to 

be the owner of the property i.e. upon the defendant and on perusal of the evidence 

of DW’S it is apparent that he had never challenged the ownership of the property. 

It has been admitted by the defendant that he has been residing in the land of the 

plaintiff with his permission.  

                                                             

4 (2005) 8 SCC 330 
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59. IN THE CASE OF HEMAJI WAGHAJI JAT VS BHIKHABHAI KHENGARBHAI 

HARIJAN 5the hon’ble supreme court has observed in “before parting with this 

case, we deem it appropriate to observe that the law of adverse possession which 

ousts an owner on the basis of inaction within limitation is irrational, illogical and 

wholly disproportionate. The law as it exists is extremely harsh for the true owner 

and a windfall for a dishonest person who had illegally taken possession of the 

property of the true owner. The law ought not to benefit a person who in a 

clandestine manner takes possession of the property of the owner in contravention 

of law. This in substance would mean that the law gives seal of approval to the 

illegal action or activities of a rank trespasser or who had wrongfully takes 

possession of the property of the true owner. We fail to comprehend why the law 

should place premium on dishonesty by legitimizing possession of a rank trespasser 

and compelling the owner to loose its possession only because of his inaction in 

taking back the possession within limitation. In our considered view, there is an 

urgent need of fresh look regarding the law on adverse possession. We recommend 

the Union of India to seriously consider and make suitable changes in the law of 

adverse possession. A copy of this judgment be sent to the Secretary, Ministry of 

Law and Justice, Department of Legal Affairs, Government of India for taking 

appropriate steps in accordance with law.” 

60. Hence, this court is of the opinion that this suit is not barred by adverse possession 

and this issue is decided in negative against the defendant.  

   Issue no. 8 :  What relief/reliefs the parties are entitled to?  

61. From the perusal of the entire evidence on record it appears that the plaintiff has 

been able to establish the case and the said has been duly proved by the way of 

documents adduced by the plaintiff side and on the other hand, the defendant side 

has failed to prove the rights of adverse possession and hence the defendant is not 

entitled to any relief as claimed for and the counter claim is hereby dismissed and 

the plaintiff is entitled to the relief as claimed for.  

                                                             

5 AIR 2009 SC 103 
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62. Finally, I would like to point it out that the plaintiff side has been able to bring out a 

case and it appears that the plaintiff side is entitled for a decree of ejectment of the 

defendant his heirs, successors, agents, employees etc. from the suit premises, the 

plaintiff is also entitled for delivery of the vacant KHAS possession of the suit 

premises  and hence in the light of the above reasons and discussions I am of the 

opinion that the plaintiff is entitled to claim the reliefs as prayer for.  

ORDER 
In the conclusion the suit is decreed in favour of the plaintiff and the counter claim filed by the 

defendant is hereby dismissed with cost. Let a decree be drawn up accordingly. 

Given under my hand and seal of this Court on this 19th day of MAY, 2018 at SADIYA COURT 

(CHAPAKHIOWA), TINSUKIA 

 

 

(SALEH AHAMMAD) 

SUB DIVISIONAL JUDICIAL MAGISTRATE (CIVIL), 

CHAPAKHOWA, SADIYA, TINSUKIA 
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APPENDIX: 

PLAINTIFF WITNESSES:  

PW-1: NIRUJ KUMAR DAS 

PW-2:  MUNINDRA SHARMA 

PW-3: BHABEN KURMI 

DEFENDANTS WITNESSES:  

DW1: SAITU ORANG 

DW2: BINOY KUMAR KALITA 

PLAINTIFF EXHIBITS: 

(1) EXT 1 IS THE COPY OF JABAN BANDI 

(2) EXT 2 IS THE COPY OF CHITA 

(3) EXT 3 IS THE REVENUE RECEIPT 

(4) EXT 4 IS THE SPECIAL POWER OF ATTORNEY 

(5) EXT 5 IS THE UNDERTAKING 

(6) EXT 6 IS THE LEGAL NOTICE 

(7) EXT 7 IS THE RECEIPT OF REGISTRY OF LEGAL NOTICE 

(8) EXT 8 IS THE DELIVERY REPORT OF THE LEGAL NOTICE 

(9) EXT 9 IS THE NAMJARI CERTIFICATE 

(10) EXT 10 IS THE COPY OF SALE DEED 

DEFENDANTS EXHIBITS: NIL 

  (SALEH AHAMMAD) 

    SUB DIVISIONAL JUDICIAL MAGISTRATE (CIVIL), 

 CHAPAKHOWA, SADIYA, TINSUKI 


